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Our Reference 19-0217 

Your Reference DEA Ref No: 14/12/16/3/3/3/52/AM2 and NEAS Ref. No.: DEA/EIA/0001416/2012 

 
  30 March 2020 
 

Notification of DEA rejection of the Part 2 Amendment Application for 
Exemption extension in terms of National Environmental Management Act, 
1998 (Act No. 107 of 1998) (NEMA) for the continuous ashing at the Ash 
Disposal Facility, at Tutuka Power Station, Mpumalanga Province. 
 
Dear Interested and Affected Party (I&AP) 
 
The Department of Environmental Affairs (DEA) has rejected amendment of the Exemption 

approval granted to Tutuka Ashing Facility, in terms of the National Environmental 

Management Act, 1998 (Act No. 107 of 1998), as amended.  

 
Background: 

The station applied for, and obtained, an Integrated Environmental Authorisation (IEA), 

14/12/16/3/3/3/52 & DEA/EIA/0001416/2012, issued DEA on 19 October 2015. Subsequent 

to this authorisation, the station applied for a four-year Exemption from installing the 

required liner (a Class C liner), as a means to allow station ashing operations to continue 

while the required designs of the Class C liner were being developed, and to allow its 

installation.  

To inform the Exemption application process, an equivalent footprint (area) for the four-year 

Exemption was estimated to be 54ha and was assessed and motivated by an independent 

Environmental Consultant and supporting Specialists. The DEA granted the four-year 

Exemption on 05 May 2016, and it had some conditions. The Exemption period lapses on 04 

May 2020. Parallel to ashing on the area under the Exemption, developmental work was 

executed for the Class C liner for the Ash Disposal Facility. 

In 2018, Tutuka realised that the 54 ha approved under the Exemption would not be fully 

utilised at the end of the four-year Exemption period, and a process to determine the most 

feasible option to manage this usage gap was undertaken, whereby a few alternative 

strategies were assessed. Through the assessment process a decision was made that the most 

feasible option was to apply for an extension of the Exemption period, without extending the 

area under the Exemption. To execute this strategy, Eskom undertook a Part 1 amendment 

process in November 2018, but the DEA rejected that application (dated 09 January 2019) 
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and required that a Part 2 amendment process be undertaken instead (which is the subject 

of this authorisation). 

 

Record of Decision: 

DEA has rejected the Part 2 amendment application dated September 2019 and received by 

the department on 14 October 2019. The motivation for the decision by DEA and key 

commenting authorities is provided in Appendix 1. 

 

Appeal: 

Your attention is drawn to the Appeal Regulations, 2014 (as amended), which prescribes the 

appeal procedures, which is provided in Appendix 2. Should you as an Interested and 

Affected Party (IAP) wish to appeal any aspect of the decision, you must formally lodge an 

appeal with the Director: Appeals and Legal Review of the DEA, within 20 days of the date 

of this notice, Wednesday 15 April 2020. To obtain the prescribed appeal form and/or 

guidance on the submission of appeals, visit the Departments website at: 

 https://www.environment.gov.za/documents/forms#legal_authorisations or request a 

copy of the form from appeals@environmental.gov.za.  

 

All appeals are to be submitted by any of the means indicated below:  

i. Email – appeals@environmental.gov.za; 

ii. Hand – Environment House, 473 Steve Biko, Arcadia, Pretoria, 0083; or  

iii. Post – Private Bag X447, Pretoria, 0001 

 

Date of Authorisation    Date of Notice   Appeals Deadline  

Tuesday, 24 March 2020   30 March 2020   15 April 2020 

 

 

Lehlogonolo Mashego 

Tel: 011 803 5726, Fax: 011 803 5745,  

E-mail:  lehlo@gcs-sa.biz 

Mail: P O Box 2597, Rivonia, 2128 

Yours Sincerely, 

      

Sharon Meyer      Lehlogonolo Mashego (For/on behalf of GCS) 

Environmental Consultant   Environmental Liaison Officer  

https://www.environment.gov.za/documents/forms#legal_authorisations
mailto:appeals@environmental.gov.za
mailto:appeals@environmental.gov.za
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Appendix 2 
 
 
 



NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1998

(ACT NO. 107 OF 1998)

NATIONAL APPEAL REGULATIONS

I, Boma Edith Edna Molewa, Minister of Environmental Affairs, hereby make the regulations pertaining to

the processing, consideration of, and decision on appeals, under section 44(1)(a) read with section 43(4)

of the National Environmental Management Act, 1998 (Act No. 107 of 1998), as set out in the Schedule

hereto.

BOMO EDITHEDNA MOLEWA

MINISTER OF ENVIRONMENTAL AFFAIRS
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GOVERNMENT NOTICES

DEPARTMENT OF ENVIRONMENTAL AFFAIRS
No. R. 993 8 December 2014
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CHAPTER 1

INTERPRETATION AND PURPOSE OF REGULATIONS

Interpretation

1, (1) In these Regulations any word or expression 'o which a meaning has been assigned in the Act,
and unless the context requires otherwise-

"appeal administrator" means a holder of an office in the Department or Provincial Department
responsible for environmental affairs who administers the appeal on behalf of the appeal
authority;

"appeal authority" is the Minister, the MEC or a person delegated the power to decide on
appeals by the Minister or MEC, as the case may be;

"appellant" means any person who is entitled to submit an appeal in terms of the legislation
referred to in regulation 3(1) of these Regulations;

"decision-maker" means an official who has been delegated the authority to make a decision
in terms of the laws referred to in regulation 3(1) of these Regulations;

"applicant" means a person to whom a decision has been issued in terms of the Act or specific
environmental management Act;

"independent", in relation to a person appointed as a member of an appeal panel or a person
providing an appeal authority with expert advice as contemplated in regulation 6 of these
Regulations, means-

(a) that such a person has no business, financial, personal or other interest in the appeal in
respect of which that person is appointed in terms of these Regulations other than fair
remuneration for work performed in connection with that appeal; and

(b) that there are no circumstances that may compromise the objectivity of that person in
performing such work;

"the Act" means the National Environmental Management Act, 1998 (Act No. 107 of 1998).

(2) When a period of days must be reckoned in terms of these Regulations, the period must be

reckoned as from the start of the day following that particular day to the end of the last day of

the period, but if the last day of the period falls on a Saturday, Sunday or public holiday, that

period must be extended to the end of the next day which is not a Saturday, Sunday or public

holiday, and the period of 15 December to 5 January must be excluded from the reckoning of

days.

(3) Where a prescribed timeframe is affected by one or more public holidays, the timeframe must be

extended by the number of public holiday days falling within that timeframe.
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Purpose of Regulations

2, The purpose of these Regulations is to regulate the procedure contemplated in section 43(4) of

the Act relating to the submission, processing and consideration of, a decision on an appeal.

Application of Regulations

3. (1) These Regulations are applicable to an appeal in terms of section 43 of the Act to the Minister or

MEC against a decision taken in terms of the:

(a) Environment Conservation Act, 1989 (Act No. 73 of 1989);

(b) National Environmental Management Act, 1998 (Act No. 107 of 1998);

(c) National Environmental Management: Biodiversity Act, 2004 (Act No. 10 of 2004);

(d) National Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004); or

(e) National Environmental Management: Waste Act, 2008 (Act No. 59 of 2008);

and subordinate legislation made in terms of any of these Acts.

(2) No appeal is available if the Minister or MEC took the decision himself or herself in his or her

capacity as the competent authority, issuing authority or licensing authority.

(3) An appeal against a decision by an official or municipal manager acting under delegated

authority from a metropolitan, district or local municipality must be submitted, processed and

considered in terms of section 62 of the Local Government: Municipal Systems Act, 2000 (Act

No. 32 of 2000).

CHAPTER 2

ADMINISTRATION AND PROCESSING OF APPEALS

Appeal submission

4. (1) An appellant must submit the appeal to the appeal administrator, and a copy of the appeal to the

applicant, any registered interested and affected party and any organ of state with interest in the

matter within 20 days from:
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(a) the date that the notification of the decision for an application for an environmental

authorisation or a waste management licence was sent to the registered interested and

affected parties by the applicant; or

(b) the date that the notification of the decision was sent to the applicant by the competent

authority, issuing authority or licensing authority, in the case of decisions other than

those referred to in paragraph (a).

(2) An appeal submission must be-

(a) submitted in writing in the form obtainable from the appeal administrator; and

(b) accompanied by-

(i) a statement setting out the grounds of appeal;

(ii) supporting documentation which is referred to in the appeal submission; and

a statement, including supporting documentation, by the appellant to confirm

compliance with regulation 4(1) of these Regulations.

Responding statement

5. The applicant, the decision-maker, interested and affected parties and organ of state must

submit their responding statement, if any, to the appeal authority and the appellant within 20

days from the date of receipt of the appeal submission.

Appeal panel

6. (1) If the appeal authority reasonably believes that expert advice must be sought or that an appeal

panel must be appointed, the appeal administrator must source an independent expert or

Constitute an independent appeal panel, or both, within 10 days from the date of receipt of an

instruction from the appeal authority.

(2) The appeal panel contemplated in subregulation (1) may consist of such number of independent

experts and with such expertise as the Appeal Authority may deem necessary under the

circumstances;

(3) The expert or appeal panel must provide advice to the appeal administrator within 10 days from

the receipt of an instruction from the appeal administrator.
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Recommendations and decisions on appeals

7. (1) The appeal administrator must make a recommendation on the appeal to the appeal authority

within 30 days of receipt of the responding statement referred to in regulation 5 of these

Regulations, in the event that an independent expert has not been sourced or an independent

appeal panel has not been constituted.

(2) The appeal administrator must make a recommendation on the appeal to the appeal authority

within 10 days of receipt of the advice referred to in regulation 6(2) of these Regulations, in the

event that an independent expert has been sourced or an independent appeal panel has been

constituted,

(3) The appeal authority must reach a decision on an appeal, and notify the appellant, applicant,

and any registered interested and affected party, within 20 days of the recommendation on the

appeal by the appeal administrator,

(4) The decision contemplated in subregulation (3) must contain written reasons for the decision.

Communication

8. (1) A person may deliver documents in terms of these regulations by using one of the delivery

methods referred to in section 47D of the Act.

(2) In order to meet the time periods determined in these regulations, the person referred to in

subregulation (1), must also email, fax or hand deliver the document to the recipient, if the

document is delivered by ordinary mail or registered mail.

CHAPTER 3

GENERAL MATTERS

Repeal of regulations

9. The regulations mentioned in the Table in Annexure 1 to these Regulations are hereby repealed

or amended to the extent set out in the third column of the Table.
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Transitional arrangements

10. (1) An appeal lodged prior to the commencement of these Regulations, and which is still pending

when these Regulations takes effect, must be finalised in terms of the legislation that applied at

the time when the appeal was lodged.

(2) An appeal lodged after the commencement of the. Environmental Impact Assessment

Regulations, 2014 must be submitted, processed and considered in terms of these Regulations.

Short title and commencement

11. These Regulations are called the National Appeal Regulations, 2014, and take effect on the

date of publication in the Gazette.
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ANNEXURE 1

REGULATIONS REPEALED

Date and year of
publication

Short title Extent of repeal

Government Notice No.

R.543, Gazette No, 33306

of 18 June 2010.

Environmental Impact Assessment Regulations,
2010.

Chapter 7.
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