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1. INTRODUCTION 

The purpose of this Memorandum is to assess and consider conditions of title of the properties 

which constitute the mining areas of Hernic Ferrochrome (Pty) Ltd (“Hernic”) and the properties 

which do not fall within the mining areas but on which Hernic undertakes mining related activities.  

The aim of the assessment is to determine whether there are any specific environmental-legal 

prohibitions on the properties which may affect the present or future use for mining and industrial 

purposes of the properties by Hernic.  

Ownership status and the concomitant right to use such properties, as prescribed in terms of 

conditions of title and zoning, are important considerations from an environmental planning and 

management perspective. As such, we trust that the information contained in this document will 

serve to inform future strategic decision making with regard to environmental matters. For 

purposes of this Memorandum, and by way of clarification, we will commence with a general 

discussion on relevant concepts in property law followed by a detailed analysis of the respective 

properties. 

2. GENERAL BACKGROUND 

2.1 Introduction 

Ownership of a property is never absolute, but is always limited in the interest of other 

holders of rights, either by means of statutory provisions, or by limited real rights against 

the owner of a property. Limited real rights provide the holder of the right with one or more 

entitlements in respect of the property
1
. 

“Conditions of title” is a term often used in a wide sense, referring to all limitations on 

ownership or title of land. It therefore includes all conditions, whether inserted into the title 

deed or not, such as town planning conditions, restrictive covenants, servitudes and 

conditions of title (proper)
2
.  

Conditions of title are usually noted in the relevant title deed. Where these are noted 

against the title deed, they appear in the conditional clause. However, this is not always the 

case. Praedial and personal servitudes
3
 must be noted against the title deed; however 

certain conditions, for example some of the conditions enumerated in the wide sense 

above, imposed in terms of legislation are not.  

Apart from conditions of title as statutory restrictions, which are discussed more fully below, 

there are several conditions which may be registered in title deeds. These conditions 

include the following:  

                                                 
1
     Van der Walt, AJ & Pienaar, GJ  Introduction to the law of property 6

th
  Edition Juta & Co 2009, p 230 par 17.1 

2
   Referred to in more detail at paragraph 2.2 

3
  Referred to in more detail at paragraph 2.3 
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2.1.1 Subdivision Conditions 

Subdivision conditions arise out of an agreement, and usually occur where large 

erven in an existing township are subdivided. The person who is subdividing the 

property inserts certain conditions into the title deed of the subdivision
4
.  This type of 

condition does not appear to be relevant under the present circumstances. 

2.1.2 Conditions Imposed in Terms of a Will  

Conditions restricting land use may be imposed in terms of a will and may or may not 

be inserted into the title deed. The usual form of these conditions is that of a 

“modus”, a device by which an obligation can be imposed upon a beneficiary without 

making his or her right conditional
5
. The modus imposes a personal obligation on the 

heir or legatee subject to the modus and it does not constitute a real right over the 

immovable property concerned. This type of condition does not appear to be relevant 

under the circumstances. 

2.1.3 Restrictive Covenants  

The word “covenant” means agreement. This term is therefore explanatory of those 

limitations on the exercise of ownership which result from an agreement between 

parties. 

Entering into covenants was a common pre-statutory practice. Township owners 

entered into agreements or covenants with the purchasers of erven in the township in 

terms of which limitations were imposed on the use of the land. They therefore form a 

category of non-statutory limitations. The various provincial ordinances which 

superseded the usage of restrictive covenants were not applicable to townships 

already established at their commencement, and the covenants can remain in force 

and effect. The legal construction of restrictive covenants has always been that they 

are servitudes, praedial if in favour of other erven and personal if in favour of a 

specific person
6
.  

A detailed assessment of restrictive covenants falls outside the scope of this 

Memorandum. 

2.2 Conditions of Title (Proper)  

Conditions of title are statutory restrictions imposed on a landowner in pursuance of 

township (or agricultural holding) establishment procedures and inserted into the title deed 

                                                 
4
  Van Wyk J Planning Law: Principles & Procedures of the Land Use Management 1999 par 1.7.3.1 

5
  Van Wyk Planning Law Second Edition  p 302 par 7.7.2.1 

6
  Van Wyk supra p 303 par 7.7.2.2 
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of the land. They are therefore the statutory successors to restrictive covenants mentioned 

above. However, unlike restrictive covenants, they are not constituted in terms of a 

contract.  

The area comprising conditions of title has developed a set of unique principles, based on 

specific case law.  Should conditions of title be regarded as servitudes, this would imply 

that a purchase of all the erven in a development would extinguish the conditions through 

merger. This is not the case. Furthermore there is no specific dominant and/or servient 

tenement, nor is the requirement of usefulness of the servient tenement applicable, as the 

purpose of conditions of title is the retention of the specific character of the neighbourhood 

or area. In addition, conditions of title are constituted through specific legislative provisions 

regulating land use, and not through agreement
7
. 

2.2.1 Non-compliance with Conditions of Title 

The local authority
8
 must generally observe a condition imposed relating to an erf in a 

township
9
. Where a condition relating to an erf in a township has been imposed, the 

local authority or premier may enforce a condition and the local authority is 

compelled to refuse any building plan in conflict with any condition relating to an erf in 

a township
10

. 

In the same way a local authority must observe and enforce the provisions of the 

town-planning scheme
11

. Any person contravening the provisions of an approved 

town-planning scheme is guilty of an offence
12

. The local authority may in writing 

direct any person who builds or uses any land in conflict with the provisions of an 

approved town-planning scheme to discontinue such work and, at his own expense, 

to remove any building erected contrary to the provisions of the town-planning 

scheme
13

. Anyone found guilty is liable to either a fine or imprisonment
14

. Failure to 

adhere to the directive constitutes an offence
15

.  

2.2.2 Conflict between Plans to Manage Land Use and Conditions of Title
16

  

Circumstances may exist where a provision in a land use management plan conflicts 

with a condition in a title deed, for example: 

  A condition of title, (for example a condition that no subdivision is possible), 

                                                 
7
  Van Wyk supra  p 308 par 7.7.3.3 

8
  In this memorandum where reference is made to local authority, such reference refers to the Rustenburg Local Municipality.  

9
  Transvaal Town-Planning and Townships Ordinance 15 of 1986 Section 93 (1) (a) and 115 (1) (a). 

10
  Section 93 (2) & 133 of the Ordinance referred to above.  

11
  Section 40 (1) of the Ordinance referred to above 

12
  Section 40 (2) of the Ordinance 

13
  Section 42 (1) of the Ordinance 

14
  Section 133 of the Ordinance 

15
  Section 42(5) of the Ordinance 

16
  Van Wyk supra p 319 par 7.7.4 
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may exist in a title deed. On the subsequent coming into operation of a zoning 

scheme the erf in question may be zoned “special residential”, permitting the 

erection of a dwelling of a certain size on an erf.  If, in terms of the zoning 

schemes, the original erf could be divided into at least 4 erven, the question 

arises as to the validity of the condition of title. 

 A condition of title could provide that an erf should be used for residential 

purposes only. However, consent of the municipality could provide for use for 

other purposes, for example an industry. In granting the application for the 

consent use, a condition would be attached that the use should not conflict with 

existing title deed restrictions.  

The principles laid down by the courts are unambiguous: 

 There can be no automatic removal of title deed restrictions
17

. 

 A subsequent Town Planning Scheme does not override the conditions of title 

where there is conflict between the two
18

. 

 A consent given by a local authority in conflict with a condition in a title deed is 

of no force and effect and a local authority would be compelled to refuse a 

building plan in conflict with a title deed condition
19

. 

 Before an owner can implement or take advantage of the terms of the Town 

Planning Scheme, he or she has to remove any legal impediment which may 

exist. Removal may take place by one of numerous methods
20

. 

Restrictive conditions must be distinguished from town-planning conditions in that 

town-planning conditions are rights originating from public law for the benefit of the 

local government
21

. They are not real rights and therefore not registerable. 

2.3 The Law of Servitudes 

There are two types of servitudes: praedial and personal. Both are considered to be limited 

real rights in law, as they are enforceable against the owner of the servient tenement, 

whether he is the original owner who concluded the agreement of servitude or a successor-

in-title. 

                                                 
17

 Ex Parte Nader Tuis (Edms) Bpk 1962 (1) SA 751 (T); Kleyn v Theron 1996 (3) SA 264N(T) 272A-Cas referred to by Van Wyk 
Supra p 321par 7.7.4 

18
  Kleyn v Theron 1966 (3) SA 264 (T) as referred to by Van Wyk Supra p 321 par 7.7.4 

19
  Enslin v Vereenigin Town Council 1976 (3) SA 443 & Shell South Africa (Pty) Ltd v Alexene Investments (Pty) Ltd 1980 (1) SA 683 

(W) as referred to by Van Wyk Supra p 321 par 7.7.4 
20

  Enslin v Vereeniging Town Council 1976 (3) SA 443 & Ex Parte SE One (Pty) Ltd 1974 (4) SA 159 (T) 
21

  Stadsraad van Vanderbijlpark v Uys 1989 (3) SA 528 (A) as referred to by Van Wyk Supra p 253 
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2.3.1 Praedial Servitudes 

A praedial servitude attaches to the two pieces of land themselves. The dominant 

tenement has, by virtue of the registered document, a right over the servient 

tenement, irrespective of the identity of the owners of the two tenements at any given 

time. Thus both the benefit and the burden are said to “run with the land”. Clearly, 

however, rights can only be exercised by persons, and it is the prerogative of the 

owner of the dominant tenement to enforce the servitude. Praedial servitudes are in 

principle perpetual, unless a limited duration is specified in the document. A praedial 

servitude must offer some permanent advantage or benefit to the owner of the 

dominant land as owner and must not merely serve his personal pleasure. 

Praedial servitudes are indivisible. Such a servitude attaches to every part of the 

dominant land and encumbers every part of the servient land. This means that a co-

owner of dominant land cannot abandon the servitude only in respect of his 

undivided share in the tenement, nor can the co-owner of a tenement acquire a 

servitude for his undivided share only. This does not affect the description and 

limitation in size of the servitude area as described in the documents and related 

surveyor-general diagrams. 

If the dominant land is physically subdivided between different co-owners, the 

servitude continues to be attached to each subdivided portion of the land in so far as 

it can benefit from the servitude, provided, however, that it does not increase the 

burden on the servient land. 

If the servient land is sub-divided between different owners, a servitude which is not 

locally defined continues to burden each subdivided portion of the land in so far as 

the exercise or enjoyment of the servitude requires it. A servitude which is locally 

defined continues to attach to the area affected. The remaining area is released.  

2.3.2 Personal Servitudes  

A personal servitude, on the other hand, is always constituted in favour of a particular 

individual on whom it confers the right to use and enjoy another’s property. It is not, 

therefore, transferable by the holder, although it remains enforceable against any 

new owner of the servient tenement. A personal servitude held by a corporation is 

extinguished after 100 years, while a servitude that attaches to an individual is 

extinguished by his death. Since a personal servitude is not linked to ownership of 

land, any person can acquire it. 
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2.3.3 Strict Interpretation of Servitudes 

The rights and duties of the parties are dependent on agreement and are contained 

in the document, but several well-established principles relate specifically to 

servitudes and govern the construction, or interpretation, of the agreement. As such if 

an agreement conflicts with the freedom of the owner of the servient tenement to use 

the property as he or she deems fit, it will be interpreted strictly. Thus the servitude 

must be exercised as carefully as possible so as to cause the least inconvenience to 

the servient owner, but the holder of the servitude is entitled to perform all acts which 

are necessary for the proper exercise of the servitude. The holder of the servitude 

may not increase the burden on the servient land beyond the express or implied 

terms contained in the document. 

Either party is entitled to claim damages if the other exceeds his rights, provided 

there is patrimonial loss. Other possible litigation in this regard would be an interdict 

and declaration of rights. 

The owner of the servient land may exercise all powers of ownership that are not 

inconsistent with the servitude. He or she may in particular grant further servitudes, 

providing the existing servitude is not infringed thereby 

2.3.4 Attachment to Land/Person 

As the benefits of a praedial servitude cannot be severed from the land to which it is 

attached, the dominant owner is not permitted to assign the servitude or otherwise 

allow it to be utilised for the benefits of a tenement other than the dominant 

tenement. There may be no “servitude on servitude”. Equally, a person cannot obtain 

a personal servitude over his own land. A praedial servitude is alienated together 

with the sale of the land, while a personal servitude is bound to the person and 

cannot be alienated. 

2.3.5 Positive Duty  

Another principle that is applicable is that a servitude cannot impose the performance 

of an act or positive duty (i.e. a duty to do something) upon the servient owner. 

However, there are exceptions, for example, the duty to maintain the wall common to 

neighbours, but any provision that imposes a duty on an industry to maintain the 

equipment necessary for the exercise of another’s right would, prima facie, not be 

enforceable. Section 63 of the Deeds Registries Act 47 of 1937, has, however, been 

amended to allow conditions imposing a positive duty to be registerable if they are 

complimentary or ancillary to an already registerable condition or right. 
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2.3.6 Positive and Negative Servitudes  

A positive servitude entitles the owner of the dominant land to do certain acts on the 

servient land, while a negative servitude entitles him to require the owner of the 

servient land to refrain from doing certain acts on the servient land. 

2.3.7 Prescription  

A servitude is acquired by prescription if that person has openly and as if he or she 

were entitled to do so, exercised the rights of the holder of the servitude for an 

uninterrupted period of 30 years. This common law provision has been codified in 

section 1 of the Prescription Act 68 of 1969. In the case of praedial servitudes, the 30 

year period may include predecessors in title.
22

 Registration of a servitude acquired 

in this way is unnecessary to render it effective against third parties
23

, although it is 

nevertheless advisable to register it. One cannot acquire a negative servitude merely 

because an owner has not made use of his right of ownership. The degree of use of 

a servitude necessary to establish a title by prescription depends on the 

circumstances. 

A positive servitude is extinguished by prescription if it has not been exercised for an 

uninterrupted period of 30 years. A negative servitude is extinguished by prescription 

if the owner of servient land acts adversely to the servitude with the result that the 

servitude cannot be exercised for a period of 30 years. 

2.3.8 Extinction  

Abandonment of a servitude may be express or implied. An express abandonment 

may be effected unilaterally or by agreement. An implied abandonment is considered 

to have taken place when the owner of the dominant land allows the servient owner 

to do something on the servient land that is contrary to the servitude. The dominant 

owner must have knowledge of this activity. To be valid against third parties the 

abandonment of this servitude must be published by cancellation of its registration. If 

the owner of the dominant land has bound himself by contract not to abandon it, it 

cannot be extinguished in this manner.  

A servitude is extinguished when it becomes permanently impossible to exercise it. It 

is not, however, extinguished by the destruction of a building on the dominant or 

servient tenement. If the building is rebuilt the servitude can again be exercised, even 

if the period of prescription has meanwhile run its course. A servitude is obviously 

                                                 
22

 Carey Miller DL Land Title in South Africa Juta & Co Ltd 2000 p 178. This principle was also accepted in Morkels Transport (Pty) Ltd 
v Melrose Foods (Pty) Ltd & another 1972 (2) SA 464 (W) at 467-8 

23
  Land Title in SA p 196 
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also extinguished by agreement, or by merger as referred to above.
24

 

2.4 Zoning of properties 

Zoning and Town-Planning schemes form part of land-use management plans as 

instruments to indicate specific land uses or documents. Land-use management has been 

defined as “government activity which seeks to influence or control change in the ways in 

which individuals use their land including maximising benefits and minimising negative 

impacts.”
25

 

Zoning may be described as 'the creation of districts within a city where different building 

regulations are applied (affecting the height, bulk and coverage of buildings) and within 

which different use activities are permitted or prohibited.'
26

 

The sources of town planning legislation within the jurisdiction of the Madibeng Local 

Authority include, amongst others, the Peri-Urban Town Planning Scheme of 1975.
27

 The 

original motivation behind the introduction of town-planning legislation was predominantly 

the creation of urban environments in which the differing land uses could be arranged so as 

to provide the minimum conflict and maximum harmony. These aims were to be achieved 

by a suitable pattern of use zones. In broad outline, the aim of a town-planning scheme is 

to provide, within an existing town, for planning and control over the spatial utilisation of 

land
28

. 

3. HERNIC PROPERTIES 

For purposes of the Property Assessment and this Memorandum, Tabacks was provided with, 

amongst others, approximately 22 title deeds held by Hernic in respect of the properties on which 

its operations are undertaken.  In view of the aforesaid title deeds, Tabacks was requested to 

undertake the following as part of the Property Assessment: 

 Perusal of the 22 title deeds in order to confirm ownership of the properties comprising 

Hernic’s operations (Morula and Bakone operations); 

 Obtaining Surveyor-General Diagrams and coordinates for all the properties comprising 

Hernic’s operations; 

                                                 
24

  Van der  Merwe CG Sakereg Butterworths 2
nd

 edition p 538 
25

  Investigation into Land Use Management mechanisms (Tender No DPLG 73/96) Report on Stage 5: Land Use Management in 
Gauteng into the New Century 2 

26
  Miton 'Planning and property' 1985 Acta Juridica 267 

27
  In terms of the Madibeng Local Municipality Spational Development Framework 2015, the following town planning schemes are 

operational within the Madibeng Local Muncipal Area: 

 Brits Town Planning Scheme, 1958  

 Peri Urban Town Planning Scheme, 1975  

 Lethlabile Town Planning Scheme, 1990  

 Hartbeespoort Town planning scheme, 1993  

 Kosmos Town Planning Scheme, 1999  

 Madibeng Town planning Scheme, 2008 (not implemented)  
28

  Van Wyk supra p 285 par 7.3.7.6 
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 Obtain the zoning certificates for the properties comprising Hernic’s operations; 

 Preparation of a Property Assessment Report or Memorandum highlighting inter alia 

important conditions included in the applicable Title Deeds as well as confirmation of 

ownership. 

Hernic’s operations comprise of the Morula mining area
29

 which includes the Ferrochrome 

Smelter and the Bakone mining area
30

.  For purposes of this Property Assessment, Tabacks was 

requested to limit the assessment to the Morula mining area. 

In undertaking the Property Assessment Tabacks has established that based on the mining plan 

dated 31 July 2012 prepared in accordance with regulation 2(2) of the Mineral and Petroleum 

Resources Development Regulations
31

, the Morula mining area comprises of 14 property 

portions (“Morula properties”).  Copies of the aforesaid plan together with the Surveyor-General 

Diagrams are attached hereto marked Annexure A. 

Following an assessment of the relevant title deeds, Tabacks has prepared a schedule detailing 

the Morula properties, the registered owners, the title deed and the relevant conditions of title.  

Furthermore, following engagement with the relevant authorities, Tabacks has incorporated the 

zoning details as confirmed by the Madibeng Local Authority and supported by zoning certificates 

as well as confirmation from the Land Claims Commissioner regarding land claims lodged in 

respect of the Morula properties.  A copy of the Schedule is attached hereto marked Annexure 

B. 

4. CONCLUSIONS  

Following the consideration of the relevant title deeds obtained in respect of the Morula properties 

as well as the zoning certificates and confirmation received from the Commission on Restitution 

of Land Rights, we conclude as follows: 

4.1 Conditions of Title  

The Morula properties are subject to various servitudes.  The majority of the servitudes 

concern electricity distribution and have been registered in favour of Eskom Holdings 

Limited.  

In addition, there are also various old order mineral rights registered against the properties 

in favour of Parys Exploration Maatskappy (Pty) Ltd, Witwatersrand Exploration Company 

Ltd, Southern Nitrates and Exploration Company Limited, Johannes Michael Barnard, 

Lefkochrysos Limited, Lourens Johannes Benjamin Smit and Kudu Granite Operations. In 

                                                 
29

  Held in respect of converted mining right NW 30/5/1/2/2/396 MR granted in terms of the Mineral and Petroleum Resources 
Development Act 28 of 2002 (“MPRDA”) 

30
  Held in respect of converted mining right NW 30/5/1/2/2/308 MR granted in terms of the MPRDA. 

31
  GNR 527 of 23 April 2004 published in terms of the MPRDA  
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addition to the aforesaid, in some instances the deed search results obtained indicate that 

all mineral rights in and on the relevant properties have been ceded to Hernic in terms of 

document number K 1677/1955 RM. The aforesaid cession has not been indicated in 

respect of the relevant title deeds by way of an endorsement. The legal status of the 

aforesaid mineral rights is considered in more detail in paragraph 4.3 of this Memorandum. 

In respect of the remaining extent of portion 100 of the farm De Kroon 444 JQ
32

, owned by 

Tertulus Graniet Beleggings CC, the conditions of title state that the property may only be 

used for agriculturual purposes with one dwelling (residential house with the necessary 

outbuildings) and no retail, business or industrial activities may be undertaken on the said 

property.  Hernic is not the registered owner of the aforesaid property and Tabacks is not in 

a position to determine whether Heric is undertaking mining or related activities on the 

aforesaid property. 

Finally, in respect of portion 37 of the farm Elandsfontein 440 JQ
33

, owned by Eland 

Platinum Mines (Pty) Ltd, a portion measuring 4,3500 hectares was expropriated by the 

South African Railways and Harbours Administration (Expropriation Notice EX139/1975) 

and a portion measuring 590m
2
 was expropriated by the TPA (Expropriation Notice 

EX605/1992).   

4.2 Zoning 

The zoning certificates issued by the Madibeng Local Authority indicate the purposes for 

which buildings and land may be erected and used or the purposes for which the land may 

be used.  

It appears from the zoning certificates received that the properties are zoned 

“Undetermined” in terms of the Peri-Urben Town Planning Scheme of 1975.  The permitted 

uses include “Dwelling Houses, Agricultural Buildings” and for all other purposes, the Local 

Authority’s consent is required. The zoning certificates further state, inter alia, that that the 

maximum height of buildings is limited to 1 storey and the maximum allowable coverage of 

the property is 10%. Copies of the zoning certificates are attached hereto marked 

Annexure C. 

In the matter of Maccsand (Pty) Ltd vs City of Cape Town and Others
34

 the City of Cape 

Town obtained an interdict restraining Maccsand from carrying out mining activities until the 

area in question was, inter alia, zoned in accordance with the City of Cape Town’s town 

planning legislation.  Maccsand and the Minister responsible for mineral resources argued 

that the provincial legislation requiring zoning does not apply to land used for mining.  In 

                                                 
32

  T93926/2005 
33

  T103483/2006 
34

  103/11 [2012] ZACC 7 CC. 



Page 13 of 14 

  

support of the aforesaid argument it was submitted that mining falls within the exclusive 

competence of the national government and to hold that provincial legislation regulating 

municipal planning applies to it would be tantamount to allowing municipal government to 

intrude into the terrain of the national sphere. The Constitutional Court rejected the 

argument and held that the provincial law and the national law served different purposes 

which fall within the competencies of the local and national sphere.  Each sphere was 

exercising power allocated to it by the Constitution and regulated by the relevant 

legislation.
35

 

Having regard to the above, it is recommended that Hernic obtain specialist legal and town 

planning advice regarding the zoning requirements for the use of land for mining purposes 

in terms of the Peri-Urban Town Planning Scheme of 1975. 

4.3 Mineral Rights 

The South African mineral and petroleum resources are regulated in terms of the Mineral 

and Petroleum Resources Development Act 28 of 2002 (“MPRDA”), promulgated on 

1 May 2004.  In terms of the MPRDA all mineral and petroleum resources belong to the 

nation and the State is the custodian thereof. The MPRDA did, however, provide for a 

mechanism whereby the holders of mineral rights, prospecting permits and mining 

authorisations held in terms of the former system regulated in terms of the Minerals Act 50 

of 1991 could convert those rights, permissions and authorisations to prospecting and/or 

mining rights under the MPRDA. 

The holder of an "old order prospecting right" (as defined)
36

 had a maximum of two years 

calculated from the promulgation date (i.e. up to 1 May 2006) within which to convert that 

"old order prospecting right" to a prospecting right granted in terms of the MPRDA, 

alternatively to apply for a mining right under the MPRDA, failing which the “old order 

prospecting right” would lapse.
37

 

The holder of an "old order mining right" (as defined)
38

, had a maximum of five years 

calculated from the promulgation date (i.e. up to 1 May 2009) within which to convert that 

"old order mining right" to a mining right granted in terms of the MPRDA, failing which the 

“old order mining right” would lapse.
39

 In the event that the mining authorisation which 

forms part of the "old order mining right" endures for a period of less than five years from 

the promulgation date, the holder would have had such lesser period within which to 

                                                 
35

  Extracted from the Media Summary of the judgment provided by the Constitutional Court 
36

  In terms of item 1 of Schedule II to the MPRDA “old order prospecting right” means “any prospecting lease, permission, consent, 
permit or licence, and the rights attached thereto, listed in Table 1 to this Schedule in force immediately before the date on which 
this Act took effect and in respect of which prospecting is being conducted.” 

37
  Item 6 of Schedule II to the MPRDA 

38
  In terms of item 1 of Schedule II to the MPRDA “old order mining right” means “any mining lease, mynpachten, consent to mine, 

permission to mine, claim licence, mining authorisation or right listed in Table 2 to this Schedule in force immediately before the 
date on which this Act took effect and in respect of which mining operations are being conducted.” 

39
  Item 7 of Schedule II to the MPRDA 
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implement such a conversion. 

The holder of an "unused old order right" (as defined)
40

, had a period of one year 

calculated from the promulgation date (i.e. up to 1 May 2005) within which to apply for a 

prospecting right or mining right as introduced by the MPRDA, failing which the “unused old 

order right” would lapse.  

It follows from the above that in order to determine whether the mineral rights as reflected 

in the title deeds are still valid and effective, a determination must be made as to whether 

such mineral rights had been timeously converted. In order to establish this, an application 

in terms of the Promotion of Access to Information Act 2 of 2000 (“PAIA”) must be made to 

the Department of Mineral Resources (“DMR”) requesting information as to any conversion 

applications in respect of the mineral rights as reflected in the title deeds. We advise that 

this process may take anywhere from 30 days onwards and require further instructions 

should you wish for Tabacks to liaise with the DMR in this regard.  

4.4 Land Claims 

Tabacks requested information from the Commission on Restitution of Land Rights (“the 

Commission”) regarding whether any land claims have been lodged in respect of the 

Morula properties. Tabacks was advised that according to the Commission’s database of 

claims lodged prior to 31 December 1998, there are no land claims lodged in respect of the 

Morula properties.   The confirmation received from the Commission dated 2 March 2016 

and 4 March 2016, respectively, states that as a result of the new lodgement process which 

commenced on the 1
st
 of July 2014 and which will remain open until the 30

th
 of June 2019, 

there may be a possibility of a new claim being lodged in respect of the Morula properties.  

Copies of the confirmation letters are attached hereto marked Annexure D. 

The confirmation letters received from the Commission states that there is a possibility that 

a claim is registered with a different property name.  However, the aforesaid paragraph is 

generally inserted merely as to avoid a possible “oversight” on behalf of the Commission.  

Tabacks confirms that the confirmation requested from the Commission was done based 

on the property description provided in the relevant title deeds. 

Prepared by Mervyn Taback Incorporated 

July 2016 

 

 

                                                 
40

  In terms of item 1 of Schedule II to the MPRDA “unused old order right” means “any right, entitlement, permit or licence listed in 
Table 3 to this Schedule in respect of which no prospecting or mining was being conducted immediately before this Act took effect.” 
























































































































































































































