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ENQ: Petrus Mosehla 
Cell: 072 9766 297         Date: 15/01/2013 

 
 
 
 
We acknowledged letters sent to us, however the separate meeting with Bakgatla Ba Ga Mosehla  
was a priority we prepared to have a meeting as follow: 
 
Venue  : Kennedy ‘s vale mine offices  
Date  : 17th January 2013 
Time  : 12h00 PM  
 
 
Your  positive respond in this regard will be highly appreciated. 
 
 
 
 
 
Your Faithfully 
 
Mosehla Petrus  
 
Secretary of Bakgatla Baga Mosehla  
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BA BINA PHUTI BA MAKOLA MASHEGO COMMUNITY 

PO Box 532, Mafate, Steelpoort, 1133 

_____________________________________________________________ 
 
Digby Wells & Associates (Pty)Ltd 
Fern Isle. Section 10. 
359 Pretoria Avenue 
Randburg.2125 
 
8 January 2013 
 
 
RE: COMMENTS OF A MINING RIGHT AND APPROVAL OF EIA,EMP. 

RHO1867,DRAFT SCOPING REPORT FOR THE RHODIUM REEFS 

PLATINUM OPERATION IN KENNEDYSVALE-STEELPOORT 
 

 
BACKGROUND – THE MAKOLA COMMUNITY 
 
 
1. One of the primary purposes underlying the enactment of section 

25(6) to 25(8) of our Constitution was the need to redress the 
injustices of past governments and to afford full recognition and 
dignity to unregistered rights held by Communities on their land in 
terms of indigenous law. 

 
2. The Restitution of Land Rights Act, 1994 gave effect to this 

Constitutional requirement.  
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3. The Makola Community resided permanently on its ancestral land 
called “Mafate a Tubatse” (of which these Properties formed a part) 
from the 1830’s until 1957 when we were forcibly pushed out by the 
then European Imperialists,assisted by the Apartheid South African 
government from the land.  

 
4. After some 50 years of permanent occupation of Mafate, our land, 

unbeknown to us was divided up into farms and sold off.  
 

5. With specific reference to this Property, it appears that by the time 
that we were forcibly removed; the mineral rights although severed 
from the land still remained the property of the land owners. 

 
6. In the 1970’s the mineral rights were evidently ceded to Rustenburg 

Platinum Mines and then still later ceded to the Self Governing 
Territory of Lebowa. 

 
7. There are currently other people residing on our land, however, they 

only arrived on the property in the early 1970’s and thus cannot lay 

claim to the unregistered indigenous law rights which we possess 
over our land. 

 
8. In 1995, the Makola Community lodged a land claim over the 

Property in terms of the Restitution Act. This claim is still pending 
(although it has been gazetted) and we are led to believe that we will 
ultimately be successful. 

 
9. Our land claim pre-dates the commencement of the MPRDA by some 

eight years and has not been challenged by anyone.  
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10. Our claim includes all our indigenous law rights including our 
unregistered right to the minerals on and beneath the soil by virtue of 
the fact that we used to mine clay and other minerals on our 
ancestral land both for our own benefit and for trade. 

 
11. At the time of our claim, there was no prospecting or mining taking 

place on our Property by any other party. 
 

12. Had our claim been dealt with in a swift fashion, the land and 
minerals would have been returned to us and we would have been 
the “old order” owner of the minerals. As such, we would have 
applied for a prospecting permit under the Minerals Act in our own 
name or applied as an old order right holder of a prospecting right in 
terms of the MPRDA. 

 
13. It so happens that our claim has not yet been finalized although a 

result is expected soon.  
 

14. With the advent of the MPRDA, all rights to minerals now vests with 
the State and hence our rights thereto has fallen away. 

 
15. As a result, the failure to finalize our land claim expeditiously has 

caused us to suffer untold prejudice.  
 

16. Furthermore, as will be explained below, our rights to be consulted 
and heard and our right of use of our land is now also been 

jeopardized and as a Community, we cannot tolerate this 

situation.Example,you had two ctritical meetings already on 7-

9-2012 and 2-10-2012,concerning the properties without the 

presence of the Makola community. 
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17. If the Minister had find in our favour(when we applied in November 
2011) and not grant the prospecting right renewal to Rhodium Reefs, 
the Makola Community will finally had the chance to apply and be 
granted a prospecting right over its ancestral land – as a community, 
we will have re-secured some of our lost rights and we can 
furthermore exert some control over the activities on this Property. 
Finally then after so many years of prejudice, we can once again 
extract the minerals beneath the soil for our own account.Now we are 
not going to allow the same thing to happen with this mining right 
application. 

 
18. This letter is being written at this juncture because it is only now that 

we have become aware of the activities and the consequences of 
those activities on our land and our land claim and our rights to being 
a preferent community,because no one consulted or included us since 
1995 when we lodge our land claim. 

 
 

 
FAILURE TO CONSULT WITH AND INCLUDE THE MAKOLA COMMUNITY IN 
THE RIGHT  
 
1. It is a fundamental requirement of the Minerals Act and the MPRDA 

that anyone wishing to be granted a prospecting or mining permit 
and right must first consult with the land owner or lawful occupier 
and “any other affected party”. For the reasons set out above, we 
believe that the Community is an affected party and ought to have 
been consulted.  
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2. No consultation has ever taken place with the Makola Community on 
Prospecting right application by Rhodium Reefs.One of the people 

you consulted did raise this question at the meeting of the 7-

9-2012(from your DSR document),and Rhodium Reefs lied to 

him by saying the prospecting right application was issued 

under the old Act during 1980,which did not require any 

consultation.This was not true because the DMR will not issue 

a certificate like that under the old Act in 2012,after 9 years of 

the promulgated Act 28 of 2002,Minerals and Petroleum 

Resources and Development Act (MPRDA).Even on the 01 

January 2006,RSG Global (Pty)Ltd,a company hired by 

Barplats(owners of Rhodium Reefs),to prepare an EMP and 

Technical report for the same Kennedysvale properties,they 
stated in the same document that,Rhodium Reefs is in the 

process of converting all its mineral rights acquired and used 

under the Minerals Act,Act No.50 of 1991(and not even the 

1980s act,mentioned as an excuse at the meeting) into the 

mineral rights recognized under the recently promulgated 

Minerals and Petroleum Resources and Development Act 

(MPRDA),Act No.28 of 2002.This shows how you are trying so 

hard to mislead and exploit the communities. 

 
3. The monitoring sources has aided us greatly to better understand 

what has transpired on our Properties with regards to the minerals 
since 1995 when we lodged our land claim,like the above 

mentioned two secret meetings you held. 

 
a. In 1995, the Makola Community lodged a land claim over the 

Properties. At the time, no-one had a prospecting/mining permit on 
most of these Properties. 
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b. Six years later, on or about 2001, a prospecting permit was issued 

under the old Minerals Act to Rhodium Reefs. An environmental 
management program (“EMPR”) was also approved by the DME.  

 
c. Numerous renewal permits were subsequently issued to Rhodium 

Reefs over the Property. It seems that a renewal was given in 2002 
and 2004. 

 
d. In 2003, Rhodium Reefs were instructed by the DME to 

establish whether there were any land claims on the 

Properties. We understand that this was a condition of their 

prospecting permit.But still,the Makola community was 

never consulted.Secret meetings were held without the 

Makola community,where 2.5 Hactares of claimed land to be 

leased at De Goedeverwachting was being 

discussed,shockingly with the Land Reform officials who are 

supposed to protect the land claimants.”But do that at your 

own peril,we are monitoring all these developments daily.”   

 
e. In 2005, Rhodium Reefs applied for the conversion of its 

prospecting permit and this was granted in 2006.But you are still 

trying to mislead the communities by saying you have used 

the old minerals Act of 1980s as an excuse for not including 

them through all these processes.  
 
f. In 2011, Rhodium Reefs has applied for the renewal of the 

prospecting right. This renewal is currently under consideration as 
far as the Makola community is concerned since they applied for 
objection with the DMR and no final outcome has been received 
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from their office by the community.But you have just mentioned 

in your RHO1867 DSR that the DMR has awarded or renewed 

the prospecting permit to Rhodium Reefs without attaching a 

copy(issued under minerals act of 1980s) as requested by 

one of the Chiefs in a meeting held on the 07-09-

2012.Please stop misleading the community.Put facts down 

if it is true. 
 

4. It is apparent that in or about 1990; Rhodium Reefs acquired the 
registered title to the minerals over our Properties from the Lebowa 
Government. This purchase occurred some 33 years after our 
Community was forcibly pushed out from the said Properties. 
Rhodium Reefs did not acquire the land rights over the Properties 
which remained the property of the Government of Lebowa. 

 
5. With the lodgment of our land claim in 1995, we sought to claim back 

all our lost unregistered indigenous law rights including the mineral 
rights.Therefor Rhodium Reefs needs to include the Makola 

community and the other directly affected communities 

meaningfully and not just be consulted.   
 

6. From 1990 onwards, Rhodium Reefs had a registered right to the 
minerals and the Makola Community had an unregistered right over 
the same minerals which was reaffirmed when we lodged our land 
claim in 1995. 

 
7. s6(1) of the Minerals Act required that any person wishing to apply 

for a prospecting/mining permit must be the “holder of the right” or 

“has acquired the written consent to prospect on his own account, 

from the holder”. There are many instances where the holder 
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was more than one person. The Makola Community was the 

unregistered holder of the mineral rights at all relevant times. 

 
8. Schedule II of the MPRDA allowed a common law holder of a used 

prospecting/mining permit to apply to convert the old permit into a 
prospecting/mining right. That conversion application required the 
submission of a prospecting work program (PWP) detailing the 
prospecting to be undertaken and the approved EMPR. 

 
With respect to the failure to consult and include meaningfully, we wish to 
raise 4 points in this regard. 

 
A. THE SIGNIFICANCE OF THE MAKOLA COMMUNITY AS AN 

UNREGISTERED MINERAL RIGHT HOLDER 
 

1. As of 1995, both Rhodium Reefs and the Makola Community had a 
claim on the mineral rights. Rhodium Reef’s claim was a common 

law entitlement; ours was an indigenous law entitlement.  

 
2. The Minerals Act did not state that only the holder of a registered right 

could apply for a prospecting or mining permit. The Act stated that the 
holder could apply. In the context of our country’s history, it would not 

be incorrect to state that anyone wishing to apply for a prospecting or 
mining permit required the consent of both the common law and 

indigenous law mineral right holders. 

 
3. Thus, when Rhodium Reefs were seeking to apply for a prospecting or 

mining permit in 2001, they should have gained the consent of the 
unregistered indigenous law mineral right holder and upon 
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agreement with us, could then have made an application for a 
prospecting or mining permit on our ancestral land. 

 
4. At no stage were we ever consulted or meaningfully included or did we 

give our consent to Rhodium Reefs in order for them to have applied 
for a prospecting or mining permit and indeed if we had been 
consulted, we certainly would not have agreed to waive of our rights 
and allow Rhodium Reefs to apply for a permit in their own name. 
 

5. This position is relevant for new order prospecting or mining rights as 
well. 

 
B. THE APPLICABILITY OF THE AUDI ALTERAM PARTEM RULE 
 
1. The audi alteram partem rule was applicable at the time that Rhodium 

Reefs applied for a prospecting or mining permit, a renewal of that 
permit and a conversion of that permit. 

 
2. The Supreme Court of Appeal dealt with this issue very clearly and 

succinctly in 1999 in the matter between The Director: Mineral 
Development, Gauteng Region and others v Save the Vaal 
Environment and others. 
 

3. In essence, the court stated that the rule comes into operation 
whenever a statute empowers a public official to do an act or give a 
decision prejudicially affecting a person in his or her liberty or property 
or existing rights or interests, or whenever such a person has a 
legitimate expectation of a hearing unless the statute expressly or by 
necessary implication indicates to the contrary. 
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4. The court found further that interested parties should at least be 
properly notified of the application (our emphasis) and be given an 
opportunity to raise objections in writing – the Makola Community  
were not even aware of the application for a permit or conversion. 
 

5. Nothing in the Act either expressly or by necessary implication 
excludes the application of the rule, and there are no considerations of 
public policy militating against its application. On the contrary, the 
application of the rule is indicated by virtue of the damage prospecting 
and mining can do to the environment and ecological systems 
including the usefulness of our land. What has to be ensured when an 
application is made for the issuing of a prospecting/mining permit or 
right is that development which meets present needs will take place 
without compromising the ability of future generations to meet their 
own needs. 
 

6. This rule is applicable in our circumstance.  
 

7. At no stage were we ever consulted about Rhodium Reefs’ intention to 

apply for a prospecting/mining permit or conversion and the 
consequences this would have on our rights and indeed for the 
environment and land use prior to the permit or right being 
issued.That is why we had some of our ancestoral graves being 

disturbed at Kennedysvale property and fortunately we were 

alerted and immediately confronted and stopped Rhodium 

Reefs from continuing doing so.Is that your method or system 

of consulting the public?.Digby Wells must refrain or stop to 

say they have open communication with the affected 

communities because this will mislead the government(DMR) 
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because it is truly happening on paper but not practically.They 

must wait until this happens practically. 
 

 
C. CONSULTATION - APPLICABILITY FOR RHODIUM REEFS’ CONVERSION 

APPLICATION 
 
1. It is admitted that Schedule II of the MPRDA refers only to the 

“common law” mineral right holder being able to convert its right. 
 
2. Before going any further, it is important to note that the relevant 

authorities did not expect that the restitution of land claims process to 
take as long as has done. Our claim is still in process some 16 years 
after it was lodged. 
 

3. When the MPRDA was still being formulated back in the mid 1990’s it 

was not unreasonable for the relevant authorities at the time to 
anticipate that the land claim process would have been finalized by the 
time the MPRDA came into effect in 2004 and that title over land and 
mineral would have be finalized.  
 

4. If the restitution process had been completed by the time the MPRDA 
had commenced in 2004, then there would have been no more 
unregistered indigenous law rights over the minerals. There would be 
only registered common law rights as contemplated in schedule II of 
the MPRDA. But this was not the case as is evident on these 
Properties. 
 

5. In the circumstances, it is unfair, prejudicial and unconstitutional that 
only common law mineral right holders had “old order rights”. The 
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reference to the “common law” seems to be a technicality rather than 

a deliberate legal position taken to prevent indigenous right holders 
from applying for prospecting/mining rights. 
 

6. Furthermore it was surely not contemplated that the common law 
mineral right holder could convert a prospecting/mining permit without 
the consent of the unregistered holder or that it was permissible for 
the common law holder to choose to not inform the other mineral right 
holder of its intention to convert its right.  
 

7. If our position is correct, then Rhodium Reefs were obliged to first 
consult with us prior to commencing with the conversion process in 
2005. 

 
D. OUR LAND RIGHTS AND GRAVES TRIGGER THE AUDI ALTERAM 

PARTEM RULE.  
   
 
1. It is a known fact that the mineral bearing reefs on this property 

outcrop to the surface. It follows therefore that the reefs also lie close 
below the surface over a large part of some of the Properties with the 
shallowest reefs occurring below the Steelpoort River and the valley on 
the north- eastern side of those Properties.  

 
2. Prospecting involves the intentional search for minerals by using 

techniques such as drilling and trenching which disturb the surface. 
Shallow reefs are generally mined by opencast methods. Once the 
reefs are exposed, the overburden waste rock is cast into huge rock 
piles. Mining of shallow reefs is known to cause sink holes and 
subsidence. 
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3. It is unfortunate that the shallowest reefs occur where the most fertile 

ground occurs. 
 
4. It appears that the reefs under those Properties are economically 

mineable and it is fair to say that once prospecting has been 
completed, the holder will apply for a mining right like now.  

 
5. Should mining commence, this will inevitably lead to large parts of the 

Properties being used, undermined and ruined by mining related 
activities with the concomitant reduction of valuable land available to 
the Community(ploughing,grazing etc.). This undermines our land 

claim without any benefit being derived for the Community.  

 
6. The rights of mineral right holder and the rights of the land owner 

become blurred where the minerals are close to the surface.  
 

7. The relationship between prospecting and mining on the one hand and 
the rights to the use of the surface on the other hand is complicated 
especially where there is competition between holders of mineral rights 
and land usage rights. Indeed, on any land where the minerals occur 
naturally close to the surface, it is imperative that all interested and 
affected parties are notified and consulted prior and not post any 
decision which can affect the others rights.  
 

8. It is incumbent upon the applicant of a prospecting/mining permit and 
right to explain in great detail the consequences of prospecting and 
mining on the land in order for some agreement to be reached.Not 

the bulldozing we see by Digby Wells/Rhodium Reefs to try and 

rush the approval of this mining right application.You can see 

that in the DSR document where they just say “NOTED”,to 
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every question from the public and directly affected 

communitites,and not saying or giving facts on how are they 

going to resolve all the concerns raised by the participating 

communities or directly affected parties.We are really 

concerned by these consulting method or system.Issues needs 

to be addressed or an intention needs to be shown that Digby 

Wells/Rhodium reefs are willing to address them,and not what 

we are witnessing in the current DSR document. 
 

9. Another important issue which needs to be raised is the issue 

of our ancestral graves which are many(+-50) and scattered all 

over the Properties. It is fair to say that it is only our 

Community elders who know precisely where our ancestral 

graves are to be found. The failure by Rhodium Reefs to consult 

with us is in violation of our Constitutional rights in this 

regard.Digby Wells’comments of just stating “comments noted 

and Archeologists will be attending to that” in their DSR 

document is worrying,because nothing has happened to date 

and our graves are being disturbed badly by Rhodium Reefs.In 

our culture,you cannot drive big machines or bulldozers 50m 

around graves,especially the older ones,because that causes a 

huge amount of disturbances and the worse,that can create 

huge amount of sufferings to the still alive descendants or 

relatives of those ancestors,as ancestors will be complaining 

from that noise and frightening disturbances.It is currently 

happening at Kennedysvale. But Digby Wells keeps misleading 

the public in their document of which is very dangerous.   
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Finally, once the holder applies to convert the prospecting right into a mining 
right like now for Rhodium Reefs, notification and consultation is a pre-
requisite. There is no doubt that we will object to the mining right 
application,because it is nonsensical given our attitude towards Rhodium 
Reefs that the Minister grants a renewal of the prospecting/mining right 
which will cause the current holder to suffer prejudice when the matter can 
be dealt with fairly now. 

 
 
FAILURE TO PROSPECT IN ACCORDANCE WITH THE APPROVED EMP 
    
1. Only prospecting as approved in the prospecting work program(PWP) 

read together with the approved environmental management plan 
(EMP) is allowed to be undertaken. 

 
2. Section 19(2)(e) and 18(3)(c) of the MPRDA requires that the holder 

of a right must prospect in accordance with an approved EMP.This  

proves exactly how Rhodium Reefs and Digby Wells can 

exploit and not think about other people when they are 

chasing money.It can be according to the old Act of 1980 as 

you incorrectly stated, but still with the EMP,you still need to 

consider engaging directly affected communities for the sake 

of their health at least.But none of that has happened. 
 

3. In other words, you can’t drill more holes than what has been 
approved by the DMR and for which your PWP and EMP has catered 
for. If you want to vary the nature of prospecting to be done such as, 
drill more holes, you must obtain an amendment first before 
proceeding with the amended plan. 

 



 

 
16 

4. Rhodium Reefs’ existing EMPR did not allow them to conduct any 
drilling yet they drilled a total of 24 unauthorized exploration holes 
before their right was executed on 23 November 2006. See Annexure 
D and E.  

 
5. It is further believed that sometime in 2007, Rhodium Reefs may 

have applied for an amended EMP. It is also believed that this EMP 
may also have been breached – in other words, they drilled when 
their EMP did not authorize them to do so. See Annexure F 

 
6. Their renewal application therefore cannot be granted as they clearly 

have breached the provisions of the Act.This actually proves how 

Rhodium Reefs can be manipulative or take short cuts in 

everything in mining so easily.It is so amazing because they 

do all these things and the DMR approves without any 

question.We are not surprised when they try to exploit and 

manipulate communities.But we are not going to allow this 

very easily.   
 

 
 

OBJECTION TO CURRENT MINE APPLICATION PERMIT ON OUR 

ANCESTORAL LAND 

 

 
1. We will not permit Rhodium Reefs to mine on our ancestral 

land after they have mistreated us in this fashion,unless they 

engage and meaningfully include all the disadvantaged, 

directly affected communities as per the South African Mining 

Charter. 
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2. As the most directly affected communitites,we are not going 

to allow Rhodium Reefs to send Digby Wells in the name of 

“consulting communities” whereas the message is clear to us 

from Rhodium Reefs,”Digby Wells”,go there(in 

Steelpoort),invite all interested,affected parties so that we 

can exploit and manipulate them and give the DSR document 

to the DMR for approval so that we can be able to extract all 

the minerals and fly to Europe and enjoy 

ourselves.They(communities) can stay there(Steelpoort) with 

the unusable rubble we have extracted from the earth, with 

the minerals and starve.I still repeat that this is shown by the 

answers provided by Digby Wells from the public,where they 

are just saying “NOTED” without providing facts in the 

document.There is no commitment at all.It is just a matter of 

let us go through all these public meetings and 

participations,and close the case.Example(in your DSR 

document,page 9),one person commented that mining 

companies consult with communities only before they operate 

and once they are in full production,nothing will happen to 

communities.There was no answer showing commitment from 

Rhodium Reefs/Digby Wells.We are not going to allow this to 

happen,we need commitments from Rhodium Reefs/Digby 

Wells. 

 

 

3. Rather, the DMR should instead take a decision not to renew 

Rhodium Reefs’ mine application right rather than to allow 

both Rhodium Reefs and the Makola Community to suffer 

further prejudice. 
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CONCLUSION AND EXPRESSION OF INTEREST 
 
For the reasons set out above we believe that Rhodium Reefs has not 
complied with the terms and conditions of their prospecting/mining right and 
has breached the provisions of their PWP and EMP. They are also in 
contravention of the provisions of the MPRDA. In the circumstances, the 
Minister is not obliged to renew their mining right and for all the reason set 
out above we request that the Minister or her delegatee exercise discretion 
not to do so. 
The Makola Community will also write to the Minister and prays and hopes 
that she will come to our assistance on this issue and decline to grant the 
renewal so that the Makola Community and other directly affected 
communities can benefit from their rights in their ancestral land.  
  

Freddy  Makola who represents and authorised to sign this document on 
behalf of the Makola Community and Makola Community Trust. 

All correspondence must be directed to: Freddy  Makola 

Cell: 073 184 7788 

Fax: 086 549 2691 

Email: fkmakola@mweb.co.za 

  OR 

Thomas Makola (Royal Council) 

Cell: 082 466 2493 

mailto:fkmakola@mweb.co.za
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Kabelo Mphake

From: NhlamuloS <NhlamuloS@nda.agric.za>

Sent: 09 October 2012 10:19 AM

To: Kabelo Mphake; Anelle Lotter

Cc: OlgaL; ThapeloMAC; NosiphoD; MudauN3@dwa.gov.za

Subject: Environmental Impact Assesment and Mining Right for the proposed extension of 

the existing Spityzkop/Rhodium Reefs Platinum Mine

Good day,  
 
We have received the documentation for the Environmental Impact Assessment and Mining Right for the proposed 
extension of the existing Spityzkop/Rhodium Reefs Platinum Mine and would like to hereby register as IEP from the 
same institution: Department of Agriculture, Forestry and Fisheries.  
 
Our details are as follows:  
Mrs. N. A. Mudau 
Mr. T. B. Machate 
Ms. N. R. Shiluvana 
Ms. N. T. Dlamini 
Ms. T.S. Lithole 
Mrs. M.O. Ligege 
 
Please do contact me for any query in this regard,  
 
Thank you.  
 

Nhlamulo Rita Shiluvana 
Forester: Sekhukhune District : Limpopo Region 
Department of Agriculture, Forestry and Fisheries 
Tel: 015 519 3312 
Fax: 086 293 9767 
  
It’s nice to be important, but it’s more important to be nice 
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Mrs. N. A. Mudau 
Mr. T. B. Machate 
Ms. N. R. Shiluvana 
Ms. N. T. Dlamini 
Ms. T.S. Lithole 
Mrs. M.O. Ligege 
 
Please do contact me for any query in this regard,  
 
Thank you.  
 

Nhlamulo Rita Shiluvana 
Forester: Sekhukhune District : Limpopo Region 
Department of Agriculture, Forestry and Fisheries 
Tel: 015 519 3312 
Fax: 086 293 9767 
  
It’s nice to be important, but it’s more important to be nice 
 
















































































































































